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INTRODUCTION

"It takes 20 years to build a reputation and five minutes to ruin it. If
you think about that, you'll do things differently."
-Warren Buffet
At a certain point in life we become accustomed to the traditional
opposing the innovative. As a consumer, it is easy enough to support the
growth of innovative ideas. If we like it, we buy it. Consumers have
traditionally not seen it as their job to police the market because when
they do not like something, they do not buy it. There are plenty of flawed
concepts that consumers can thank themselves for.' After all, who else
could be doing all this heavy lifting if not consumers? With the explosion
* J.D. Candidate, University of Mississippi School of Law, Staff Editor-MississippiLaw
Journal.
1. Mike Rugnetta, 21 Failed Inventions (Aug. 31, 2015, 6:00 PM), http://mentalfloss.
com/article/67921/21-failed-inventions.
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of sharing economy services and their successes, it is obvious that there
is something consumers like. Airbnb was founded just years ago and now
has over 1,500,000 listings in over 34,000 cities.2 Other popular services
have similar Cinderella stories.3 If consumers are buying, why should
they not be selling?
Traditionally, as consumers, we have worked to own everything we
need in life. In this new age of technology and connection, we have
gained access to things without needing to own them ourselves. With the
sharing economy, you are only limited by what you can access, not what
you have. The sharing economy boasts lower prices and community.
Services that were regarded as a luxury are now attainable within the
concept of sharing. The economic shift has disrupted established markets
and naturally ruffled a few feathers.
This higher participation and greater access has raised red flags for
some. There are questions regarding consumer protection and unfair trade
practices. Some customers of sharing economy services have incurred
significant damages. 4 Taxis, restaurants, and hotels are also fighting the
sharing economy, as they are being held to a higher standard of service
through governmental regulations.5
Many of the laws we have created to manage economic relations leave
gaps over the sharing economy. 6 The nature of the relationships built in
this economy has made it difficult to determine whether some regulations
apply. Sharing economy services are in a unique position between
professional services and personal services. The question for this article
is whether enforcing or creating regulations would be unduly burdensome
or even necessary. There is a clash between continuing to facilitate
economic prosperity and the need for consumer protection. While many
have opted to climb into a stranger's car or bed to use these services and
2. About Us, AIRBNB, https://www.airbnb.com/about/about-us (last visited Jan. 15,
2016).
3. Our Trip History, UBER, https://www.uber.com/our-story (last visited Jan. 15, 2016).
4. Gill Charlton, New Airbnb Scam Dupes Several TelegraphReaders, TELEGRAPH (Aug.
20, 2015, 12:00 AM), http://www.telegraph.co.uk/traveltravelnews/11809547/New-Airbnbscam-dupes-several-Telegraph-readers.html; Carmel DeAmicis, Uber Sued by Two Women Who
Say They Were Sexually Assaulted, RECODE (Oct. 9, 2015, 2:12 PM), http://recode.net/2015/10/

09/uber-sued-by-two-women-who-say-they-were-sexually-assaulted/.
5. Kate Toran, San Francisco Municipal Transportation Agency Interim Director,
reported that the introduction of Uber in October 2012 caused a decline in taxicab service in San
Francisco. "[T]he average trips per taxicab in the city had declined from 1,424 a month in March
2012 to only 504 as of July 2014." Megan Garber, After Uber, San Francisco Has Seen a 65%
Decline in Cab Use, ATLANTIC (Sept. 17, 2014), http://www.theatlantic.com/technology/

archive/2014/09/what-uber-is-doing-to-cabs-in-san-francisco-in- 1-crazy-chart/3 80378/.
6. Jenny B. Davis, Laws of Evolution from Lesbian Moms to Airbnb, Roberta Kaplan
Makes Sure Laws Keep Pacewith Change, 102 A.B.A. J. 12 (2016).
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have benefitted, sharing economy services are not risk free. How is the
government taking steps to limit these risks? They are imposing old legal
frameworks to new approaches to traditional industries and they are
creating barriers to the market altogether.
As a number of Airbnb hosts and Uber drivers are simply
supplementing their income by providing services to consumers parttime, the costs imposed with some regulations make doing so
unattractive. The cost passed to the consumer inevitably will make the
use of the sharing economy on the whole unattractive. Since when is the
consumer not capable of making the choice and incentivizing change?
While the most popular, Airbnb and Uber do not have monopolies on
their respective industries. A brief look at an industry like internet
browsers shows how quickly demands need to be met before another
browser is on top.7 Why wait for lawmakers to engage in the arduous
process of modernizing existing law, when we only have to wait seconds
to download another app with a similar service that we find preferable?
Just as the sharing economy relies on peer review for consumer
protection, they rely on consumer reviews for their own protection.
Thanks to the popularity in consumer reviews and the transparency they
grant to the entire community, services (and those that use them) have to
be reliable to stay in business. This idea of reputation has allowed a
corporation that sells goods
with unverified quality to become a
8
multibillion dollar business.
It is a mistake to accept the idea that because new technology provides
an outlet for risky old behaviors, we still need those old ways of
prevention. Many of us choose to take our business places only after
reading a review. Most of us would say that a real risky behavior would
be choosing a new restaurant without a trip to Yelp or TripAdvisor first.
Using transparency is not a new concept to dissuade economy
participants from certain behavior. At the end of the day, profit will
always be the biggest driver for quality control. When your last customer
can write a review that is instantly viewable to your next customer, the
quality of every transaction affects your profit.
This Article intends to show that reputation, through consumer
reviews, is already acting as a regulatory device in our modem economy
and more specifically toward sharing economy services. It intends to
show that the review systems currently in place by businesses like Uber
and Airbnb are not only a sufficient substitute for regulations, but a more
powerful motivation to ensure consumer protection.
7.

Rhiannon Williams, Web Browsers: A Brief History, TELEGRAPH (May 2, 2015),

http://www.telegraph.co.uk/technology/microsoft/I 1577364/Web-browsers-a-brief-history.html.
8. Kevin Maney, 10 Years Ago, eBay Changed the World, USA TODAY (Mar. 21, 2005,
10:08 PM), http://usatoday30.usatoday.com/tech/news/2005-03-21-ebay-cover-x.htm.
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I. WHAT IS THE SHARING ECONOMY?

While the sharing economy hardly has a narrow definition, it
primarily consists of any marketplace that brings together individuals to
share or exchange their personal assets. 9 Very generally, this economy
facilitates community ownership. The price of sharing being lower than
the price of owning, this peer-to-peer service provides people with a
cheaper alternative than purchasing certain goods.10 This economy is not
just about saving money, but making it. l1 The same technology that has
lowered transaction costs to facilitate the sharing economy's growth has
led to sharing sites and apps that allow individuals to act as a traditional
service. 12 Aside from the monetary benefits this economy has people
enjoying, many individuals
are having a better experience in comparison
13
to a traditional service.
A. CurrentRegulations
Regulations are necessary when a market has the potential to exploit
consumers and harm society. In such instances, regulations are intended
to benefit consumers and drive a healthier business environment. These
sharing platforms give rise to the possibility of fraudulent behavior,
unsafe practices, and underinsured parties. 14
According to its website, Uber is currently in 63 countries and
hundreds of cities within those countries.' 5 However, due to its
occupation of the sharing economy space, Uber, like many other
9. Rachel Botsman, The Sharing Economy Lacks a Shared Definition, FAST COMPANY
(Nov. 21, 2013, 7:30 AM), http://www.fastcoexist.com/3022028/the-sharing-economy-lacks-ashareddefinitionshared-definition.
10. Cait Poynor Lamberton & Randall L. Rose, When is Ours Better than Mine? A
Frameworkfor UnderstandingandAltering Participationin CommercialSharing Systems, 76 J.
MARKETING 109, 111 (2012).

11. The Rise of the SharingEconomy, ECONOMIST (Mar. 9, 2013), http://www.economist.
com/news/leaders/21573104-internet-everything-hire-rise-sharing-economy.
12. Id "Airbnb says hosts in San Francisco who rent out their homes do so for an average
of 58 nights a year, making $9,300. Car owners who rent their vehicles to others using RelayRides
make an average of $250 a month; some make more than $1,000." Id.
13. Debbie Woskow, Unlocking the SharingEconomy: An Independent Review, DEP'T OF
Bus., INNOVATION, AND SKILLS (Nov. 26, 2014), https://www.gov.uk/government/uploads/
system/uploads/attachment data/file/3 7829 1/bis- 14-1227-unlocking-the-sharing-economy-an-in
dependent-review.pdf.
14. Ron Lieber, The Question of Coveragefor Ride Service Drivers,N.Y. TIMES, Sept. 65,
2014, at B1, available at http://www.nytimes.com/2014/09/06/your-money/auto-insurance/
offloading-the-risk-in-renting-a-car-ride.html
(discussing Uber's insurance policies and
legislation introduced after an Uber driver's fatal car accident).
15. Find a City, UBER, https://www.uber.com/cities (last visited Jan. 15, 2016).
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ridesharing services, does not function as a normal taxi service and gets
penalized for doing so. 16 In certain countries with heavily regulated
markets, the ridesharing service has been found to be illegal. 17 As
evidenced by legislation and protests, ridesharing practices are not easily
accepted by everyone. 18 Courts have not yet been convinced by Uber's
assertions that it should be held to a different standard than taxis.19
As public safety is a major reason for regulation, much of the
ridesharing legislation that has passed regards insurance.2z Other
regulations include background checks,2 training programs, drug and
alcohol polices, and vehicle inspections. 1
Ridesharing services are not the only sector of the sharing economy
with their legality in question.2 2 Airbnb has come under fire for helping
users run illegal hotels.2 3 With similar services and hotels being subject
to more laws and restrictions, it is natural to want to regulate Airbnb in

16. Eva Grant & Simran Khosla, Here's Everywhere Uber is Banned Around the World,
Bus. INSIDER (Apr. 8, 2015, 11:03 AM), http://www.businessinsider.com/heres-everywhereuber-is-banned-around-the-world-2015-4.
17. Id.
18. Darren Boyle, Black Cab Drivers Bring Central London to a Standstill in Protest at
TfL Licensing Hundreds of New Minicabs Every New Minicabs Every Week as calls Calls Grow
for a Crackdown of Apps Like Uber, DAILY MAIL (Sept. 30, 2015, 5:53 PM),
http://www.dailymail.co.uk/news/article-3255282/Black-cab-drivers-bring-central-London-stan
dstill-protest-TfL-licensing-hundreds-new-minicabs-week-calls-grow-crackdown-apps-like-Ube
r.html; Brian Thompson, Uber and Taxi Drivers Clash at Protest, NBC (Mar. 19, 2015),
http://www.nbcnewyork.com/on-air/as-seen-on/Uber-and-Taxi-Drivers-Clash-at-Protest-New-Y
ork-296947441 .html.
19. Jeevan Vasagar, Uber Taxi Service Suffers Setback in Berlin, FIN. TIMES (Apr. 17,
2014), http://www.ft.com/cms/s/0/1591faf2-c638-1 le3-ba0e-00144feabdcO.html#axzz467BQp
Oco.
20. Press Release, Cal. Pub. Utils. Comm'n, CPUCEstablishes Rules for Transportation
Network Companies (Sept. 19, 2013), http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/
M077/K132/77132276.PDF (publicizing in a press release that new regulations require licensing,
minimum liability-insurance thresholds, and other safety-related safeguards).
21. Id.
22. Eric. T. Schneiderman, N.Y. Att'y Gen., Airbnb in the City 14 (Oct. 2014), available
at http://www.ag.ny.gov/pdfs/Airbnb% 20report.pdf ("Numerous Units Booked as Private ShortTerm Rentals May Have Operated as Illegal Hostels."); see also Elizabeth A. Harris, Short-Term
Rentals Via the Web: Lucrative but Often Illegal, N.Y. TIMES, Nov. 5, 2013, at A22 ("In most
residential apartment buildings, renting out your space for less than 30 days is illegal, unless you
are present.").
23. See also Catherine Yang, Illegal Hotel Operator Made Nearly $7 Million Using
Airbnb, EPOCH TIMES (Oct. 16, 2014), http://www.theepochtimes.com/n3/1024373-illegal-hoteloperator-made-nearly-7-million-using-airbnb/ (discussing a report released by Attorney General
Eric Schneiderman and stating that, "the vast majority of Airbnb listings are illegal, and 'multimillion dollar businesses' of illegal hotels are being run out of the most 'gentrified neighborhoods'
of New York City").
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the same ways. 24 Again, judges have extended the existing legal
framework to cover the sharing economy service.2 5 In San Francisco,
citing rising housing prices and housing market shortages, the city only
allows residents to rent out their property for a quarter of the year in
total.26
While the practice of attempting to use old law to cover new
technology is widespread, certain jurisdictions have opted to enact new
regulations to better suit the sharing economy. 27 By having laws tailored
specifically to sharing economy services, legislators establish regulations
28
necessary to ensure public safety while limiting obstacles to innovation.
The Vehicle-for-hire Innovation Amendment Act of 2014 doesn't force
the ridesharing sector of the sharing economy into the traditional "taxi"
mold. It sets requirements dealing with a driver's age, minimum
insurance, background checks, and vehicle inspections in addition to
other operational requirements. 29 The novelty of the sharing economy has
some experts calling it "a system where companies have a business model
that was totally unanticipated at the time . . . regulations were put in
place." 30 There is a clear need to rely on alternative legislation.
B. ProposedLegislation
Proposed legislation for regulating the sharing economy has ranged
from laissez-faire to protectionist. While there have been bans, other
24.

Schneiderman, supra note 22 (noting the ease with which "users of web platforms like

Airbnb who run large-scale enterprises" might "violat[e] fire safety, zoning, tax, and other
applicable laws").
25. Steve Dent, Belgium Bans Uber, Threatens 610,000 Finefor Each Attempted Pickup,
ENGADGET, http://www.engadget.com/2014/04/15/belgian-uber-ban-10k-fines/ (Apr. 15, 2014)

(applying existing statutory regulations to Airbnb).
26. CAL. ADMIN. CODE § 41A.5(g)(1) (2014).
27. Vehicle-for-Hire Innovation Amendment Act of 2014, D.C. B. 20-753, § 27 (2014).
28. Lori Aratani, D.C. Council Okays Bill to Legalize Lyft, Sidecar, UberX-Type Services
in the District, WASH. POST (Oct. 28, 2014), https://www.washingtonpost.com/news/drgridlock/wp/2014/10/28/d-c-council-okays-bill-to-legalize-lyft-sidecar-uberx-type-services-in-th

c-district/.
29. Vehicle-for-Hire Innovation Amendment Act of 2014, D.C. B. 20-753, § 27,29 (2014).
30. Jenny B. Davis, 10 Questions: From Lesbian Moms to Airbnb, Roberta Kaplan Makes
Sure Laws Keep Pacewith Change, 102 A.B.A. J. 12 (Jan. 2016).

It's a system where companies have a business model that was totally
unanticipated at the time the regulations were put in place. The confluence
between the disruptive industries and the regulations in the context of these
industries is outdated. It provides fascinating legal issues; it's grafting a new
paradigm onto an old system.
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jurisdictions have sought to regulate the industries in other ways. As for
ridesharing, Seattle experimented with capping the number of cars that
could be on the road for any ridesharing company. 3 1 When it comes to
services similar to Airbnb, 32limiting the number of nights a property can
be rented is a popular idea.
Regulatory instruments like sunset clauses and experimental
regulations, designed to be temporary in order for proper adaptation, have
also been proposed as a viable option for future regulation. 33 Sunset
clauses, which specify a termination date, can be applied to entire
statutes.34 These clauses are useful because they combat overregulation
and "impose the death of regulations that do not keep up with the current
state of technology., 35 Experimental regulations are another form of
temporary legislation designed to implement novel approaches to certain
issues. 36 Proposed experimental regulations opt for the immediate
solution for consumer protection concerns while allowing lawmakers to
monitor the economy in order to see if further regulation is needed.37
II. REGULATION

AS A SUBSTITUTE FOR REPUTATION

Regulating the sharing economy has consumers relying less on
reputations and more on the legal protections they know they are
afforded. Regulations accomplish the goal of consumer protection and
limitations of unfair trade practices without waiting for public opinion to
push companies to enforce more consumer-friendly practices. There are
the inherent trust issues with the reliance on a company to "do the right
thing" and their subsequent reputation earned through the online reviews.
Clearly, scores and stars cannot always accurately reflect the sentiment
that was intended. This is especially true for numerically based reviewing
scores. They have a limited capture of a consumer's opinion when only
31. Ryan Lawler, Seattle Deals a Blow to Uber and Lyft by Limiting the Number of RideSharing Drivers on the Road, TECHCRUNCH (Mar. 17, 2014), http://techcrunch.com/2014/03/17/

seattle-hates-ride-sharing.
32. CAL. ADMIN. CODE § 41A.5(g)(1) (2014).
33. Hannah A. Posen, Ridesharing in the Sharing Economy: Should Regulators Impose
Ober Regulations on Uber?, 101 IOWA L. REv. 405, 429 (2015). "To accommodate the

multidisciplinary approach that Uber takes to transportation, the regulations should take on a
flexible, experimental nature until the contours of the market are more fully developed." Id.
34. John E.Finn, Sunset Clauses andDemocraticDeliberation:Assessing the Significance
of Sunset Provisionsin AntiterrorismLegislation, 48 COLUM. J. TRANSNAT'L L. 442, 445 (2010).
35. Sofia Ranchordds, Innovation-Friendly Regulation: The Sunset of Regulation, the
Sunrise of Innovation, 55 JURiMETRICS J. 201, 205 (2015).

36. Id.
37.

Posen, supra note 33, at 429.
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offering limited options. Another concern is the manipulation of data. 3 8
However, there are many new ways sharing economy services are
receiving and providing consumer feedback. This is making their
reputation more than a simple score. With the addition of photos and
descriptive feedback onto many of the sharing economy service's review
systems, potential consumers can learn instantly about the nature of
previous transactions. 39 In addition, as the amount of regulation increases
with perceived effectiveness, the demand for a quality reputation
decreases. 40 Naturally, without a demand to take time to invest in their
reputation and continue to improve, businesses may simply stop trying.
Corporations in emerging economies, where regulations have yet to be
formed, rank very high in terms of reputation. 4 1 This is especially true
when compared to the businesses in developed economies where
regulation is stricter.4 2 The value in reputation declines to the extent that
consumers believe effective regulations are put into place. About 12,000
complaints are filed in Chicago every year about taxi service, 43 but how
many people consider this reputation when they need a ride?
A. Consumer Protection
The most obvious motivation for regulating the sharing economy is
consumer protection. There is a clear governmental interest in making
sure consumers are getting what they paid for without substantial risk to
their well-being. Uber drivers on the whole are not licensed as taxi cab
drivers. The room you rent on Airbnb is not consistently monitored for
fire safety by government officials. If the sharing economy relied
exclusively on consumer reviews to make changes, then solutions to these
concerns almost hinge on negative reinforcement driving positive
practices. For this to happen, high-profile failures need to occur. In the

38. Randy Farmer, The Reputation Systems and the Real World, in THE REPUTATION
SOCIETY: How ONLINE OPINIONS ARE RESHAPING THE OFFLINE WORLD (Hassan Masum & Mark
Tovey eds., 2011).
39. How Do Reviews Work?, AIRBNB, https://www.airbnb.com/help/article/13/how-doreviews-work? (last visited Jan. 15, 2016); Nairi, Feedback is a Two-Way Street (Apr. 23, 2014),

http://newsroom.uber.com/2014/04/feedback-is-a-2-way-street/.
40. Reputation Inst., 2009 Global Reputation Pulse: The World's Most Reputable
Companies: GlobalSection 2 (2009), http://www.2009-07-06-global-reputation-pulse-8642 1.pdf
[hereinafter 2009 Global Reputation Pulse].
41. Id.
42. Id.
43. Emily Badger, Taxi Medallions Have Been the Best Investment in America for Years.
Now Uber May Be Changing That., WASH. POST (June 20, 2014), http://www.washingtonpost.

com/blogs/wonkblog/wp/2014/06/20/taxi-medallions-have-been-the-best-investment-in-americ
a-for-years-now-uber-may-be-changing-that.

REPUTATION WILL TEACH THE SHARING ECONOMY TO SHARE

food industry, the 1993 Jack in the Box E. coli outbreak and,
subsequently, the most devastating foodborne illness outbreak the United
States had ever seen led to the setting of new standards for the entire fastfood industry. 44 As for the sharing economy and the argument against
increased regulation, many high-profile failures have already happened
and changes implemented.45
The reasons for consumer protection laws range from the disparity in
bargaining power between consumers and businesses to costs of litigation
barriers.46 Most important to this Article is the creation of regulations in
response to the perceived inadequacy of markets. 47 Many of the recent
regulations on the sharing economy have been made in an effort to
prevent future misconduct.48 When existing law has been applied, it has
been done with the expectation that the sharing economy is going to raise
the same issues as traditional services.49
While there is a demand for consumer protection, there is the opposing
idea of consumer sovereignty that often stands in conflict with regulations
that are too rigid. Consumer sovereignty "is the set of societal
arrangements that causes that economy to act primarily in response to the
aggregate signals of consumer demand, rather than in response to
50
government directives or the preferences of individual businesses."
Consumer choice is critical to consumer sovereignty. 5 '
44. James Andrews, Jack in the Box and the Decline of E. Coli (Feb. 11, 2013),
http://www.foodsafetynews.com/2013/02/j ack-in-the-box-and-the-decline-of-e-coli/#.VhscGGtc
AqM.
"To clarify an important legal point, we consider raw ground beef that is
contaminated with E. coli 0157:H7 to be adulterated within the meaning of the
Federal Meat Inspection Act," . . . the term "adulterant" had been restricted to
things like harmful chemicals or foreign objects. Now, for the first time, a
microorganism in the gut of a cow would become an illegal substance if it made
it into the ground beef
Id.
45. Michelle Toh, Another Uber Driver Questionedfor Sexual Assault. How Safe is Uber,
Really? (Sept. 11, 2015), http://www.csmonitor.com/Business/In-Gear/2015/0911/Another-Ube
r-driver-questioned-for-sexual-assault.-How-safe-is-Uber-really; Ron Lieber, Airbnb Horror
Story Points to Need for Precautions (Aug. 14, 2015), http://www.nytimes.com/2015/08/15/
your-money/airbnb-horror-story-points-to-need-for-precaution s.html.
46. Henry N. Butler & Jason S. Johnston, Reforming State ConsumerProtectionLiability:
An Economic Approach, 2010 COLUM. Bus. L. REv. 1, 13 (2010).
47. Id. at 72.
48. Supra notes 6-18.
49. Supra notes 17-18.
50. Neil W. Averitt & Robert H. Lande, Consumer Sovereignty: A Unified Theory of
Antitrust and Consumer ProtectionLaw, 65 ANTITRUST L.J. 713, 715 (1997).
51. Id. at716.
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B. Unfair Trade Practices
Unfair trade practices are another source of contention among
regulators and the sharing economy service's traditional-industry
competitors. Airbnb is not currently paying local hotel taxes or adhering
to the same standards that govern hotels. Ridesharing services are not
being held to the strict laws imposed on taxis. Two different standards
are being applied to one consumer base. 52 While a motivation for reeling
in the sharing economy could pessimistically be seen as another attempt
to maximize revenue by the government, there is the larger motivation to
prevent market failures. However, your apartment is not a hotel, and
should driving your car for a few hours a week for additional income
subject you to taxi regulations?
The idea behind many market regulations is based on ensuring a freemarket economy's health.5 3 However, some argue that many other
regulations cause the unfair competition they were designed to curtail.54
One alleged motivation for regulating the taxi industry was protecting
public transit. 55 A true free market allows for disciplines from consumers
when one product or service is more favorable to the other. Senator Hoar,
an author of the Sherman Act, which was designed to prohibit anticompetitive behaviors, is quoted saying, "[a person] who merely by
superior skill and intelligence ... got the whole business because nobody
could do it as well as he could was not a monopolist., 56 In essence, anticompetitive behaviors do not include having a superior business model.
In the case of Uber, there has been an outcry of consumer support through
social media and petitions to support the service's innovation and
continued presence in the market.5 7 The growth of the sharing economy
52. Kate Toran, San Francisco Municipal Transportation Agency Interim Director,
reported that the introduction of Uber in October of 2012 caused a decline in taxicab service in
SF. "[T]he average trips per taxicab in the city had declined from 1,424 a month in March 2012
to only 504 as of July 2014." Megan Garber, San FranciscoHas Seen a 65% Decline in Cab Use,
ATLANTIC (Sept. 17, 2014), http://www.theatlantic.com/technology/archive/2014/09/what-uber-

is-doing-to-cabs-in-san-francisco-in-i -crazy-chart/380378/.
53. 15 U.S.C. § 12 (2015).
54. Mark W. Frankena & Paul A. Pautler, An Economic Analysis of Taxicab Regulation,
BUREAU OF ECON. OF FED. TRADE COMM'N 10, 26 (1984), http://www~ftc.gov/sites/default/files/

documents/reports/economic-analysis-taxicab-regulation/233832.pdf.
55. Id. at 68.
56. 21 CONG. REc. 3152 (1890).
57. Kathryn Watson, When It Comes to Uber, Consumers May Speak Loudest, VA.
WATCHDOG (June 30, 2014), http://watchdog.org/156687/uber-consumers-taxi (explaining that

when Uber's operations in Virginia were challenged, Uber consumers took to Twitter to support
the company, using the hashtag "#VAneedsUber," and quoting consumers as supporting the
company because of its ease and accountability); Petition in Support of Innovative Companies
Like Uber: Support Free Market Solutions and Entrepreneurial Innovation, GOP,
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effective
and the services that compose it are enough to evidence
58 an
business model that sovereign customers are embracing.
However, certain regulations are constructively banning ridesharing
services altogether in spite of consumer demand. 59 The effect of these
regulations is to protect existing industries while limiting the purchasing
power of consumers. In the words of Republican National Committee
Chairman Reince Priebus,
The issue is larger than Uber. How many companies, how many
products, how many innovations have died prematurely because
the government over-reached and interfered in the free market?
Government has a role to play, but that role isn't to protect the
or
status quo. It should be consumers, not government bureaucrats
60
legislators that decide what companies get our business.
III. REPUTATION

AS REGULATION

Along with the growth of the transparency of the Internet, the
importance of reputation has grown. Almost every transaction through
Uber and other popular sharing economy services get feedback from both
the buyers and those who are selling. This process greatly reduces risk.
Consumer reviews play a pivotal role influencing purchasing decisions in
general. 6' Positive reviews are a factor in 87% of consumers' decisions
to purchase a good or service. 62 It is an immediate safeguard against many3
of the concerns regulators are working to protect consumers from.
When measured against profit, there are few factors which seem more
incentivizing for a business. Around 80% of consumers have changed
their mind about purchases based on negative information they have
https://gop.com/support-uber-petition/.
58.
59.

Our Trip History, supra note 3.
Madeline Stone, Uber has been Banned in East Hampton, and People are Freaking

Out, Bus. INSIDER (June 5, 2015, 2:38 PM), http://www.businessinsider.com/uber-banned-in-easthampton-2015-6. "[R]ecently enacted a mandate that requires all taxi drivers to have a physical

address in the town.... New rules would require every single Uber driver-partner to have an
office in East Hampton to continue to hold their license, which is impossible for our partners."
60. Andrew Kaczynski, Why the Republican Party is Circulatinga Petition in Support of
Uber, Buzz FEED (Aug. 6, 2014, 1:09 PM), http://www.buzzfeed.com/andrewkaczynski/why-the-

rnc-is-circulating-a-petition-in-support-of-uber#.jfL5K6DP2w.
61. Chris Campbell, How Online Reviews Affect a Business' Online Reputation, REVIEW
TRACKERS (Aug. 6, 2013), http://www.reviewtrackers.com/online-reviews-affect-business-onlin
e-reputation/.
62. Id.
63. 15 U.S.C. § 45 (2015).
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found online. 64 While there is certainly no shortage of negative
information that can be found on most sharing economy services, 65 there
are, however, also numerous measures taken by these services to prevent
66
customer dissatisfaction in the future.
Transactional data illustrates that higher review scores allow 67a
business to increase its price and still maintain its current market share.
When a business takes the time to invest in its reputation with regard to
quality and safety, it is able to charge higher prices, which theoretically
leads to higher profits. A quality corporate reputation supports premium
68
prices.

A. Reputation as a CapitalAsset
Reputation can easily be considered a capital asset to which
substantial value can be attributed. 69 Reputation is an intangible asset that
businesses regularly refer to as "goodwill., 70 This reputational capital can
quite easily be negatively affected, as has been the case with many
businesses. 7 1 The cost of failing to maintain a healthy reputation can be
substantial.72 If businesses wish to remain lucrative, they must invest in
and maintain a good relationship with the public, namely their consumers.
64. Id. Campbell, supra note 61.
65. Gill Chariton, New Airbnb Scam Dupes Several TelegraphReaders, TELEGRAPH (Aug.
20, 2015, 12:00 AM), http://www.telegraph.co.uk/trave/travelnews/11809547/New-Airbnbscam-dupes-several-Telegraph-readers.html; Carmel DeAmicis, Uber Sued by Two Women Who
Say They Were Sexually Assaulted, RECODE (Oct. 9, 2015, 2:12 PM), http://recode.net/2015/10/
09/uber-sued-by-two-women-who-say-they-were-sexually-assaulted/.
66. SamanthaAllen, The Mysterious Way Uber Bans Drivers, DAILY BEAST (Jan. 27, 2015,
5:55 AM), http://www.thedailybeast.com/articles/2015/01/27/the-mysterious-way-uber-bans-dri
vers.html.
67. Chris K. Anderson, The Impact ofSocial Media on LodgingPerformance, 12 CORNELL
HOSPITALITY REP. 5 (2012).
68. Simon Cole, The Impact of Reputation on Market Value, 13 WORLD ECON. 347, 483
(2012).
69. Id. "As of January 2012 they accounted for close to 26% of the total market
capitalization of the S&P500, US$3,190bn of shareholder value."
70. The Goodwill, the Bad and the Ugly, ECONOMIST (Jan. 22, 2009), http://www.
economist.com/node/12992559.
71. Ronald D. White, For BP, RestoringIts Image is a Bigger Task than PayingBillions,
L.A. TIMES (Nov. 15, 2012), http://articles.latimes.com/2012/nov/15/business/la-fi-bp-ahead20121116; Max Nisen, How Nike Solved Its Sweatshop Problem, Bus. INSIDER, (May 9, 2013,
10:00 PM), http://www.businessinsider.com/how-nike-solved-its-sweatshop-problem-2013-5;
Kelvin Chan & Eileen Ng, Ailing Malaysia Airlines Readiesfor Drastic Overhaul,ASSOCIATED
PRESS (Mar. 4, 2015, 8:49 AM), http://bigstory.ap.org/article/dle929b439a64fc2b25fcl lfdfbb
5e2c/ailing-malaysia-airlines-readies-drastic-overhaul.
72. Cole, supra note 68. In 2011, "[Tlhe average Reputation Contribution was down by
4% points. As a result the index closed the year some US$44obn lower than it might have."
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Companies observed to have higher reputational investments also had a
not invested in their
higher value,73 while companies that 7have
4
reputational capital have seen the opposite.
Courts have even recognized the importance of reputation in relation
to ongoing business transactions.75 While there are businesses that can
freely operate without the need to consider their reputational standing,
businesses in the sharing economy are different.76 While they are sharing
goods with others across a multitude of platforms, the types of
transactions they engage in are more intimate compared to those within
traditional industries. A consumer becomes privy to the quality of such a
good or service only after he or she steps into the car or enters the
apartment. In such a personal transaction, reputation is everything.
Consumers must rely on past transactions to determine what the services
are worth in the same way as future consumers will rely on their reviews.
There are 87% consumers that trust online reviews as much as personal
77 Positive reviews make customers trust a business
recommendations.
78
more.

B. Consumer Feedback
Real-time feedback from customers means companies like Uber or
Airbnb have the opportunity to correct issues, big and small, for future
consumers as soon as possible. Systems like these work to ensure that the
services meet a certain company-approved standard of quality. "For
example, in San Francisco only 1% of Uber trips has a low rating of one
or two stars given by a rider to a driver, which suggests" suggesting
efficient handling of customer concerns. 79 Airbnb also employs a star
rating system where hosts and guests can rate each other to give both

73. Id. "As a group, the top 25 companies with the highest reputation contributions at the
start of 2012 were benefitting to the tune ofUS$1,707bn." Id.
74. Id. "[S]hareholders of the 25 companies with the lowest Reputation Contributions were
down US$16bn as a result of those companies' reputation weaknesses." Id
75. DiLeo v. Ernst & Young, 901 F.2d 624, 629 (7th Cir. 1990). "An accountant's greatest
asset is its reputation for honesty, followed closely by its reputation for careful work." WMX
Techs. v. Miller, 80 F.3d 1315, 1325 (9th Cir. 1996). "Because reputation is an important part of
business goodwill and business goodwill is property, it follows that in alleging damage to

reputation WMIX has successfully stated a § 1983 claim for deprivation of property." Id.
76.

Supra note 33 and accompanying text.

77,

Myles Anderson, 88% Of Consumers Trust Online Reviews as Auch as Personal

Recommendations, SEARCH ENGiNE LAND (July 7, 2014, 10:22 AM), http://searchengineland.

corrl88-consumers-trust-online-reviews-much-personal-recommendations- 195803.
78. Id.
79. Nairi, Feedback is a Two-Way Street, UBER NEWSROOM (Apr. 23, 2014), http://news
room.uber.com/2014/04/feedback-is-a-2-way-street/.
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80
parties a greater sense of security.
The effect of publically available consumer feedback is that
8
consumers are able to do the majority of the policing in the market. '
Reviews function as a real-time reputational monitoring system, enabling
governmental forces to regulate to a lesser extent than in the past. 82 The
threat of a bad reputation is not at all an empty one. 83 According to a
survey of 7000 people, 91.8% of respondents avoid certain places or
services due to the content of online reviews posted by others.84 Another
study found a clear link between a company's good reputation through
customer feedback and the amount of business it received. 85 Additionally,
courts have even thrown their support behind online reviews, saying that
86
quality is a matter of public concern.
The review systems that services in the sharing economy are utilizing
eliminate the need for increased regulations. The risks a business faces
for not addressing public concerns curtail behaviors just as much as, if
not more than, legislation would. 87 Companies are trying to appeal to a
consumer base that is more informed about their businesses and services
than customers were in the past.88 With almost 90% of people saying
purchasing decisions are influenced by negative online reviews, the
89
sharing economy is listening and, more importantly, acting.

C. Keeping up with the Joneses
In a world without competition, companies lack certain incentives to
80.

How Do Reviews Work?, AIRBNB, https://www.airbnb.com/help/article/13/how-do-

reviews-work (last visited Jan. 15, 2016).
81. Adi Ayal & Uri Benoliel, Good-CauseStatutes Revisited: An EmpiricalAssessment,
90 IND.L.J. 1177, 1202 (2015).

82.

Id.

83. Roberto A. Ferdman & Abha Bhattarai, There's a Crisisat Chipotle, WASH. POST (Dec.
9, 2015), https://www.washingtonpost.com/news/wonk/wp/2015/12/09/chipotle-food-outbreakecoli-reputation/.
84. Ulrike Gretzel et al., Online Travel Review Study: Role & Impact of Online Travel
Reviews 1, 4, 25 (2007), http://www.tripadvisor.com/pdfs/OnlineTravelReview Report.pdf.
85. Aurelio G. Mauri & Roberta Minazzi, Web Reviews Influence on Expectations and
Purchasing Intentions of Hotel Potential Customers, 34 INT'L J. HOSPITALITY MGMT. 99, 99

(2013).
86. AR Pillow, Inc. v. Maxwell Payton LLC, No. C11-1962RAJ, 2012 WL 6024765, at *5
(W.D. Wash. Dec. 4, 2012); Colocation Am., Inc. v. Archie Garga-Richardson, No. B236873,
2012 WL 6098545, at *34 (Cal. Ct. App. Dec. 10, 2012).
87.

DIMENSIONAL RESEARCH, CUSTOMER SERVICE AND BUSINESS RESULTS: A SURVEY OF

CUSTOMER SERVICE FROM MrD-SIZE COMPANIES (2013), https:/Hdl6cvnquvjw7pr.cloudfront.net/

resources/whitepapers/ZendeskWP CustomerService andBusinessResults.pdf.
88. Id.at 8. "58% reported that they are more likely to share their [customer services]
experience... stories now than they were five years ago." Id.
89. Id. at 10; Allen, supra note 66.
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make improvements to their practices because there is no consumer
pressure. However, in the sharing economy, there is not only Airbnb, for
example. There are services like HomeAway, FlipKey, and VRBO as
well. As far as ridesharing services go, there are choices between FillCar,
Uber, Lyft and Haxi. It is easy to see why such services would be
compelled to adhere to consumer demands when the ease of using another
service is quite painless. 90
Take Airbnb for example. At the threat of pending reputational loss
following numerous consumer injuries, Airbnb decided to act. Effective
January 15, 2015, if a guest is injured in a listing or elsewhere on the
building property during a stay, the "Host Protection Insurance" program
now provides coverage for Airbnb hosts and, by extension, the
consumer. 91 Before, if the host's insurer regarded the short-term use of
the home as being for a "commercial purpose," then there may have been
no coverage with respect to short-term paying guests. Airbnb now offers
a security blanket to cover costs up to one million dollars. 92 They made
this move independently and without governmental regulation.
Theoretically, setting new standards ahead of governmental interference
is not a wholly unique practice in a market that is designed to reward
innovation by the forces of demand. With recent occurrences, it is easy
to see why Airbnb could have been concerned with93improving its public
image by giving extra security to guests and hosts.
With regard to Uber, one of its many requirements is for drivers to
maintain fully comprehensive insurance. 94 The critical issue here is that
most insurance companies exclude coverage when the car is being used
for commercial purposes. 95 However, coverage rarely excludes
ridesharing when using the car in a personal capacity. 96 The exact legal
status of ridesharing service providers is an ongoing question in the legal
community. 97
90. Nat'l Soc. of Prof 1Eng'rs v. United States, 435 U.S. 679,695 (1978). "The assumption
that competition is the best method of allocating resources in a free market recognizes that all
elements of a bargain-quality, service, safety, and durability-and not just the immediate cost,
are favorably affected by the free opportunity to select among alternative offers."
91. Host Protection Insurance, AIRBNB, https://www.airbnb.com/host-protection-insura
nce (last visited Jan. 15, 2016).
92. Id.
93. Cole, supranote 68.
94. Sign Up to Drive, Uber, https://get.uber.com/drive/ (last visited Jan. 15, 2016).
95. Joshua Taylor, Insurance Facts for Uber, Lyft & Sidecar Drivers, WALLETHUB,
https://wallethub.com/edu/ridesharing-insurance/13884/.
96. Id.
97. Colc Stanglcr, Why the Uber, Lyft Driver UnionPush CouldDisruptthe Gig Economy,
INT'L Bus. TimEs (Dec. 18, 2015), http://www.ibtimes.com/why-uber-lyft-driver-union-pushcould-disrupt-gig-economy-2232778.
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If an Uber customer is injured in an accident, is that customer relying
on the hope that Uber will step into the shoes of the driver in any litigation
over insurance coverage? Uber's policy, to which customers must agree,
is that "UBER DOES NOT GUARANTEE THE QUALITY,
SUITABILITY, SAFETY OR ABILITY OF THIRD PARTY
PROVIDERS. YOU AGREE THAT THE ENTIRE RISK ARISING
OUT OF YOUR USE OF THE SERVICES, AND ANY SERVICE OR
GOOD REQUESTED IN CONNECTION THEREWITH, REMAINS
SOLELY WITH YOU...

."98

Uber has consistently defended itself and

its drivers by claiming that it is only a ridesharing service in order for any
injuries to be covered by insurance companies under personal use.
Uber does not tell drivers when they have to drive, where they have
to drive, and does not determine how many hours they work, if at all. 99
To date, they have not been as proactive as Airbnb in offering additional
protection outside of a driver's insurance, but as the designation of the
drivers is still being questioned, 00 they may not need to. Doing so may
actually be further evidence of an employee-employer relationship and
could negatively affect customers trying to get claims settled through
their driver's insurance. 10 1 However, after an outpouring of complaints,
Uber has launched an initiative and "Uber Safe Rider Fee." 10 2 This could
very well have been in response to Lyft's actions a month earlier that
created the same fee along with an insurance policy that covers up to one
103
million dollars in the case of an uninsured or underinsured driver.
98.

Terms and Conditions, UBER, https://www.uber.com/legal/usa/terms (last visited Jan.

15, 2016).

99.
100.

Sign Up to Drive, UBER, https://get.uber.com/drive/ (last visited Jan. 15, 2016).
Ogunmokun v. Uber Techs., Inc., No.0511072, 2015 WL 5516970, at *4 (N.Y. App.

Div. Sept. 9, 2015).
101.

S.G. Borello & Sons, Inc. v. Dep't of Indus. Relations, 769 P.2d 399 (Cal. 1989). The

Commission laid out the eleven-factor test for determining whether a worker is an employee or
independent contractor. Id. at 407.
102. Pranav Dixit, Uber's Image Takes Big Hit, It's Not the 'Safest Ride in the World,'
HINDUSTAN TIMEs (Dec. 8, 2014), http://www.hindustantimes.com/delhiluber-s-image-takes-bighit-it-s-not-safest-ride-in-the-world/story-20wX7mhSBK4PxQCfvxX4HI.htm
"This
fee

supports the increased costs associated with our continued efforts to ensure the safest platform for
Uber riders and drivers. Those include Federal, state and local background checks, regular motor

vehicle screenings, driver safety education, current and future development of safety features in
the app, and more." Id.
103. Insurance Policy, LYFT, https://help.lyft.com/hc/en-us/articles/213584308-InsurancePolicy (last visited Jan. 15, 2016).

There are four coverages included in our insurance policies (unless otherwise
noted, these coverages are in effect from the time you accept a ride request until
the time the ride has ended in the app). [(1)] Contingent Liability (coverage only
while in driver mode waiting for a ride request) [(2)] Primary Automobile
Liability
[(3)]
Contingent
Comprehensive
&
Collision
[(4)])
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While the government is charged with preventing "unfair or deceptive
acts or practices,"'1 0 4 there are other relevant factors to consider. The
economy of the United States has traditionally been predicated on
facilitating competition so that producers and service providers would
naturally work to have the most appealing offers. While the benefits of
capitalism are being questioned more and more frequently, 10 5 the idea
behind free markets is often displayed when markets punish companies
for disappointing consumers,1 0 6 such as when consumers opt to go with
alternative services in place of the one they are dissatisfied with. This
punishment is not unique from those discussed elsewhere in this Article
and serves as an effective alternative to government-imposed regulations.
CONCLUSION

Ultimately, potential regulators must weigh protection of consumers
against infringement on consumer choice and access. There is a clear
demand for Uber and services like it in the sharing economy, and there is
no indication that the shift toward a sharing economy-one that values
access over ownership-is going to end any time soon. Regulations for
safety must allow regulators, consumers and sharing economy services to
grow and innovate in our ever-changing economy.
When the taxi industry was first regulated, no one could have
imagined that technology and innovation would create ridesharing
services like Uber. The sharing economy gives consumers a greater
amount of choices based on convenience and, through their support, it is
clear that consumers want the services and experiences they provide. As
a result, regulators should allow Uber and similar companies to grow
within the sharing economy and should follow the path that some
Uninsured/Underinsured Motorist (UM/UIM).
Id.
In the event of an accident (once you have accepted a ride and are transporting a
passenger) with a driver who is uninsured or underinsured and is ultimately at
fault for bodily injury caused to you or your passengers, our IM/UIM coverage
will apply up to $1M per accident.

Id.
104.
105.

15 U.S.C. § 45 (2015).
Capitalismin America, ECONOMIST (June 27, 2015), http://www.economist.com/news/

united-states/21656205-americans-have-never-been-anti-business-long-its-power-balanced.
106.

James Surowiecki, Can Chipotle Recover From FoodPoisoning?,NEW YORKER (Dec.

10, 2015), http://www.newyorker.com/business/currency/can-chipotle-recover-from-food-poison
ing.
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jurisdictions have taken in making only necessary regulations. For more
protectionist regulations such as entry controls, the employment of
experimental legislation and sunset provisions is advised to ensure they
are even necessary before making them permanent. Regulations of that
nature might allow regulators to protect consumers while affording
consumers a certain amount of sovereignty and continuing access to the
services they desire. The economy is evolving, and it is in the best
interests of consumers, businesses and the government to allow these new
companies to innovate and to see where they can take us.

